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without a statement in writing from 
EPA or the appropriate State agency 
that there is no hazard that could af-
fect the health and safety of the occu-
pants or conflict with the intended uti-
lization of the property. 

(x) Noise—(A) Internal noise levels. All 
activities will be developed to ensure 
an interior noise level of no more 
than45 decibels (dB). 

(B) [Reserved]. 
(xi) Endangered species. (A) The grant-

ee must avoid all actions that could 
jeopardize the continued existence of 
any species designated by the U.S. Fish 
and Wildlife Service or National Ma-
rine Fisheries Service as endangered or 
threatened. 

(B) The grantee must avoid all ac-
tions that adversely modify the critical 
habitat of such species. 

(xii) Wild and scenic rivers. The grant-
ee must avoid activities that are incon-
sistent with conservation easements, 
land-use protections, and restrictions 
adjacent to wild and scenic rivers, as 
designated/listed by the Departments 
of Agriculture and Interior. Maps for 
the National Wild and Scenic Rivers 
System are available at the governing 
departments. 

(xiii) Safe drinking water. Projects 
with a potable water system must use 
only lead-free pipes, solder, and flux. 

(xiv) Sole-source aquifers. Project ac-
tivities should avoid sites and activi-
ties that have the potential to con-
taminate sole source aquifer areas 
(SSAs). The EPA defines a sole or prin-
cipal source aquifer as an aquifer that 
supplies at least 50 percent of the 
drinking water consumed in the area 
overlying the aquifer. If the project 
overlies an SSA, the EPA must review 
the project. The EPA review is de-
signed to reduce the risk of ground 
water contamination, which could pose 
a health hazard to those who use it. 

(3) Acquisition projects environmental 
requirements. (i)(A) Existing housing 
that is acquired with HTF funds, and 
has been newly constructed or rehabili-
tated less than 12 months before the 
commitment of HTF funds must meet 
the property standards at paragraph 
(f)(1) of this section. 

(B) All other existing housing that is 
acquired with HTF assistance must 
meet the property standards require-

ments of paragraph (f)(2) of this sec-
tion. 

(ii) If under paragraph (f)(3)(i)(A) or 
paragraph (B) of this section, the prop-
erty does not meet these standards, 
with the exception of the noise stand-
ards in paragraph (f)(2) of this section, 
HTF funds cannot be used to acquire 
the property. 

(4) Manufactured housing environ-
mental requirements. Manufactured 
housing is subject to the environ-
mental standards in paragraph (f)(1) of 
this section for new construction or 
paragraph (f)(2) of this section for reha-
bilitation, as applicable. If an existing 
property does not meet these stand-
ards, HTF funds cannot be used to ac-
quire the property unless it is rehabili-
tated to meet the standards in para-
graph (f)(2), as applicable, with the ex-
ception of noise standards in paragraph 
(f)(2)(x). 

§ 93.302 Qualification as affordable 
housing: rental housing. 

(a) Eligible tenants. The HTF-assisted 
units in a rental housing project must 
be occupied by households who are eli-
gible families in accordance with the 
income targeting requirements in 
§ 93.250. 

(b) Rent limitations—(1)(i) Extremely 
low-income tenants. The HTF rent plus 
utilities of an extremely low-income 
tenant shall not exceed the greater of 
30 percent of the federal poverty line or 
30 percent of the income of a family 
whose annual income equals 30 percent 
of the median income for the area, as 
determined by HUD, with adjustments 
for the number of bedrooms in the unit. 
HUD will publish the HTF rent limits 
on an annual basis. 

(ii) Very-low income tenants. The HTF 
rent plus utilities of a very low-income 
tenant shall not exceed 30 percent of 
the income of a family whose annual 
income equals 50 percent of the median 
income for the area, as determined by 
HUD, with adjustments for the number 
of bedrooms in the unit. HUD will pub-
lish the HTF rent limits on an annual 
basis. 

(2) If the unit receives Federal or 
State project-based rental subsidy, and 
the tenant pays as a contribution to-
ward rent not more than 30 percent of 
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the tenant’s adjusted income, the max-
imum rent is the rent allowable under 
the Federal or State project-based 
rental subsidy program. 

(c) Initial rent schedule and utility al-
lowance. (1) The grantee must establish 
maximum monthly allowances for util-
ities and services (excluding telephone, 
television, and Internet service). 

(2) The grantee must annually review 
and approve rents proposed by the 
owner for HTF units. For all units for 
which the tenant is paying utilities, 
the grantee must ensure that the rents 
do not exceed the maximum rent minus 
the monthly allowances for utilities. 

(d) Periods of affordability. (1) HTF-as-
sisted units must meet the afford-
ability requirements for not less than 
30 years, beginning after project com-
pletion. The grantee may impose 
longer periods. 

(2) The affordability requirements 
apply without regard to the term of 
any loan or mortgage, repayment of 
the HTF investment, or the transfer of 
ownership. They must be imposed by a 
deed restriction, covenant running 
with the land, an agreement restricting 
the use of the property, or other mech-
anisms approved by HUD under which 
the grantee and beneficiaries have the 
right to require specific performance, 
except that the affordability restric-
tions may terminate upon foreclosure 
or transfer in lieu of foreclosure. The 
affordability requirements must be re-
corded in accordance with State rec-
ordation laws. 

(3) The grantee may use purchase op-
tions, rights of first refusal, or other 
preemptive rights to purchase the 
housing before foreclosure or deed in 
lieu of foreclosure to preserve afford-
ability. 

(4) The affordability restrictions 
shall be revived according to the origi-
nal terms if, during the original afford-
ability period, the owner of record be-
fore the foreclosure, or deed in lieu of 
foreclosure, or any entity that includes 
the former owner or those with whom 
the former owner has or had family or 
business ties, obtains an ownership in-
terest in the project or property. 

(5) The termination of the restric-
tions on the project does not terminate 
the grantee’s repayment obligation 
under § 93.403. 

(e) Tenant income. (1) The income of 
each tenant must be determined ini-
tially in accordance with § 93.151. In ad-
dition, in each year during the period 
of affordability, the project owner 
must re-examine each tenant’s annual 
income in accordance with one of the 
options in § 93.151(c) selected by the 
grantee. 

(2) An owner who re-examines a ten-
ant’s annual income through a state-
ment and certification in accordance 
with § 93.151(a)(1)(iii) must examine the 
source documentation of the income of 
each tenant every 6th year of the af-
fordability period, except that, for 
units that receive project-based assist-
ance, the owner must re-examine the 
tenant’s annual income in accordance 
with the project-based assistance rules. 
Otherwise, an owner who accepts the 
tenant’s statement and certification in 
accordance with § 93.151(a)(1)(iii) is not 
required to examine the income of ten-
ants, unless there is evidence that the 
tenant’s written statement failed to 
completely and accurately state infor-
mation about the family’s size or in-
come. 

(f) Over-income tenants. HTF-assisted 
units continue to qualify as affordable 
housing despite a temporary non-
compliance caused by increases in the 
incomes of existing tenants if actions 
satisfactory to HUD are being taken to 
ensure that all vacancies are filled in 
accordance with this section until the 
noncompliance is corrected. 

(g) Fixed and floating HTF units. In a 
project containing HTF-assisted and 
other units, the grantee may designate 
fixed or floating HTF units. This des-
ignation must be made at the time of 
project commitment in the written 
agreement between the grantee and the 
recipient, and the HTF units must be 
identified not later than the time of 
project completion. Fixed units must 
remain the same throughout the period 
of affordability. Floating units must be 
changed to maintain conformity with 
the requirements of this section during 
the period of affordability so that the 
total number of housing units meeting 
the requirements of this section re-
mains the same, and each substituted 
unit must be comparable in terms of 
size, features, and number of bedrooms 
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to the originally designated HTF-as-
sisted unit. 

(h) Tenant selection. The tenants must 
be selected in accordance with § 93.303. 

(i) Onsite inspections and financial 
oversight. See § 93.404(d) for the grant-
ee’s ongoing responsibilities for onsite 
inspections and financial oversight. 

§ 93.303 Tenant protections and selec-
tion. 

(a) Lease. There must be a written 
lease between the tenant and the owner 
of rental housing assisted with HTF 
funds that is for a period of not less 
than one year, unless by mutual agree-
ment between the tenant and the 
owner a shorter period is specified. 

(b) Prohibited lease terms. The lease 
may not contain any of the following 
provisions: 

(1) Agreement to be sued. Agreement 
by the tenant to be sued, to admit 
guilt, or to a judgment in favor of the 
owner in a lawsuit brought in connec-
tion with the lease; 

(2) Treatment of property. Agreement 
by the tenant that the owner may 
take, hold, or sell personal property of 
household members without notice to 
the tenant and a court decision on the 
rights of the parties. This prohibition, 
however, does not apply to an agree-
ment by the tenant concerning disposi-
tion of personal property remaining in 
the housing unit after the tenant has 
moved out of the unit. The owner may 
dispose of this personal property in ac-
cordance with State law; 

(3) Excusing owner from responsibility. 
Agreement by the tenant not to hold 
the owner or the owner’s agents legally 
responsible for any action or failure to 
act, whether intentional or negligent; 

(4) Waiver of notice. Agreement of the 
tenant that the owner may institute a 
lawsuit without notice to the tenant; 

(5) Waiver of legal proceedings. Agree-
ment by the tenant that the owner 
may evict the tenant or household 
members without instituting a civil 
court proceeding in which the tenant 
has the opportunity to present a de-
fense, or before a court decision on the 
rights of the parties; 

(6) Waiver of a jury trial. Agreement 
by the tenant to waive any right to a 
trial by jury; 

(7) Waiver of right to appeal court deci-
sion. Agreement by the tenant to waive 
the tenant’s right to appeal, or to oth-
erwise challenge in court, a court deci-
sion in connection with the lease; 

(8) Tenant chargeable with cost of legal 
actions regardless of outcome. Agreement 
by the tenant to pay attorney’s fees or 
other legal costs even if the tenant 
wins in a court proceeding by the 
owner against the tenant. The tenant, 
however, may be obligated to pay costs 
if the tenant loses; and 

(9) Mandatory supportive services. 
Agreement by the tenant to accept 
supportive services that are offered. 

(c) Termination of tenancy. An owner 
may not terminate the tenancy or 
refuse to renew the lease of a tenant of 
rental housing assisted with HTF 
funds, except for serious or repeated 
violation of the terms and conditions 
of the lease; for violation of applicable 
Federal, State, or local law; or for 
other good cause. Good cause does not 
include an increase in the tenant’s in-
come. To terminate or refuse to renew 
tenancy, the owner must serve written 
notice upon the tenant specifying the 
grounds for the action and providing a 
specific period for vacating that is con-
sistent with State or local law. 

(d) Tenant selection. An owner of rent-
al housing assisted with HTF funds 
must comply with the affirmative mar-
keting requirements established by the 
grantee pursuant to § 93.350. The owner 
must adopt and follow written tenant 
selection policies and criteria that: 

(1) Limit the housing to income-eligi-
ble families; 

(2) Are reasonably related to the ap-
plicants’ ability to perform the obliga-
tions of the lease (i.e., to pay the rent, 
not to damage the housing; not to 
interfere with the rights and quiet en-
joyment of other tenants); 

(3) Limit eligibility or give a pref-
erence to a particular segment of the 
population if permitted in its written 
agreement with the grantee (and only 
if the limitation or preference is de-
scribed in the grantee’s consolidated 
plan). 

(i) Any limitation or preference must 
not violate nondiscrimination require-
ments in § 93.350. A limitation or pref-
erence does not violate nondiscrimina-
tion requirements if the housing also 
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